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Take two minutes to watch our campaign advert here to humanise this briefing.

Introduction 
This is an initial briefing based on Who Cares? Scotland’s[footnoteRef:2] immediate reflections on the Children (Care, Care Experience and Services Planning) (Scotland) Bill (hereinafter referred to as ‘the Bill’). We suggest potential areas for amendments and considerations that we would like you to support and discuss with us.  [2:  For more information about Who Cares? Scotland, please see www.whocaresscotland.org.] 

As part of our Action on Advocacy and Lifelong Rights campaigns,[footnoteRef:3] we will work with government, MSPs, partners and others to make the Bill as strong and as effective as possible in order to keep the Promise to Care Experienced people. We will also work with our members and the wider Care Experienced community and use our advocacy evidence to prepare our fuller response to the Scottish Parliament’s call for views on the Bill. [3:  For more information about our campaigns, please follow the link in the footnote above.] 
Key points 
Who Cares? Scotland urges MSPs to:
· Support the general principles of the Bill in order to help keep the Promise and uphold Care Experienced people’s rights.
· Work with us on amendments, for example, to ensure the strongest definition of independent advocacy in Section 4 and that the Bill is in scope of the UNCRC Act 2024 .
· Ensure the financial memorandum sufficiently reflects the investment required for the legislation to be timely implemented in order to keep The Promise.
· While ensuring appropriate scrutiny, encourage the swift passage of the Bill before the pre-election period in March 2026.


Advocacy services for ‘care-experienced persons’ (Section 4)
The Promise found that ‘Care Experienced children and adults must have the right and access to independent advocacy, at all stages of their experience of care and beyond’. Yet five years since the Promise was published, our evidence tells us that Care Experienced people are not receiving adequate access to independent advocacy, and there are inconsistencies in provision across Scotland leading to a postcode lottery. 
As this infographic shows, for over 50 years, Care Experienced people, inquiries and reports have called for the right to independent advocacy. The creation of a duty for Scottish Ministers to create the rights of access to ‘care experience advocacy services’ through regulations is a significant step forward in making this call a reality.
We set out in more detail below how to future-proof the Bill to ensure that advocacy is truly independent, lifelong, relationship-based and accessible to all Care Experienced people who need it in the Bill. While ensuring appropriate scrutiny, we want to work with MSPs to ensure the swift passage of the Bill before the pre-election period in March 2026.
But first, what is independent advocacy and why should you support its inclusion in the Bill?
Independent advocacy ensures that Care Experienced people are informed of their rights, options, and have their voices heard in decisions affecting their lives. At Who Cares? Scotland, our professional independent advocacy workers work one-on-one with Care Experienced people to have their voices heard in decisions affecting them.
In 2024, our advocacy workers raised over 5,660 issues for over 1500 Care Experienced people. We know that when advocacy is explained by an independent advocacy worker, around 98% of eligible referrals accepted the offer of advocacy. Yet only around 20% of Children’s Panel Hearings have an advocacy worker, and many of our regional teams need to operate waiting lists. We know we cannot reach everyone who needs and requests advocacy at the moment.[footnoteRef:4] [4:  For more information on the types of issues we support Care Experienced people with, please see our Advocacy data and impact report, 2024. The Promise Oversight Board’s most recent report (2025) also highlighted lifelong advocacy as a key right which must be included in the Bill.] 

Despite the commitment to independent advocacy in the Promise, we have generally seen cuts rather than investment in services since 2020.   We believe that no matter where you live or are/were cared for in Scotland, independent advocacy should be available at every stage of life, regardless of age, which care processes you’ve been through or how long you’ve spent in care. Having a statutory right to advocacy isn’t about having another right, it’s about ensuring that Care Experienced people are able to enjoy and access all of their rights on an equitable basis to non-Care Experienced people, no matter where they live.[footnoteRef:5] [5:  Check-out our campaign pro list and policy memorandum here for more information. ] 

It is important to have that person in the middle that is only for you to make you feel comfortable throughout the process and explain things in terms that you understand.” – Care Experienced person, 2023.
How can we ensure that advocacy will be independent?
The Bill currently refers to ‘Care experience advocacy services’ as being ‘independent services of support and representation’. While we appreciate the reference to independence, this lacks any further definition on the face of the Bill which would provide greater legal clarity and safeguards. 
An independent advocacy worker works only for the person they are supporting and is entirely centred on the voice, rights and wishes of the individual. The Scottish Independent Advocacy Alliance (SIAA) states that independent advocacy must be "structurally, financially, and psychologically separate from services." The Promise (p115) reiterated this definition in 2020.
“I know my advocate is there for me not SW [social work] or school etc. And my advocate says what I want her to say.” Care Experienced person, 2023.  
However, a growing number of local authorities in Scotland are no longer providing independent advocacy services. This means that a council worker is providing advocacy. Our members have told us that they struggle to trust non-independent advocacy services, and that it can be hard to raise rights issues where ultimately one person or a team with a potential conflict of interest will be responsible for both investigating the issue and delivering the service under scrutiny. We believe that it isn’t true advocacy if it isn’t independent.
A useful definition already exists in the Mental Health (Care and Treatment) (Scotland) Act 2003 Section 259. Defining independence in secondary legislation risks delaying access to this vital support and could exacerbate the current postcode lottery across Scotland. Greater legal clarity on the face of the Bill will bring about more consistency and accountability in upholding the Promise and Care Experienced people’s rights across Scotland.Potential amendment
Amend Section 4 of the Bill to define independence as being separate to, for example, Lead Children’s Services Planning Bodies and any care provision contracted by them within the local authority area in which a Care Experienced person resides, or ‘is placed’ within a residential or secure setting. 

How can we ensure that advocacy will be lifelong, accessible to all and relationships-based?
The policy intention is to introduce a right to advocacy for children, young people and adults with care experience, and regulations may provide further specification.[footnoteRef:6] This is significant as Care Experienced people have told us that whilst they may leave care, the effects of care never leave them.[footnoteRef:7] This is a historic commitment which recognises the lifelong impact that care can have. We also welcome the duty on Scottish Ministers to ensure that the right to independent advocacy is available to the extent necessary for Care Experienced people to exercise it. [6:  See paragraph 3 of the Bill’s policy memorandum, 2025.]  [7:  Who Cares? Scotland, Lifelong Rights Report, 2023 and Response to the Scottish Government's consultation on 'Moving on from Care into Adulthood', 2024. ] 

Nevertheless, further safeguards are necessary on the face of the Bill to ensure that no Care Experienced person is left without advocacy, regardless of their care type, length of time in care or communication needs. The Bill must reflect the broad and inclusive universal definition set out in the Promise.[footnoteRef:8] This includes informal kinship care, adoptees, those who have experienced adoption disruption and unaccompanied asylum-seeking children.  [8:  For more info see our response to the Scottish Government’s consultation on ‘Developing a universal definition of “Care Experience”', 2025 and our ‘Who would be eligible’ campaign resource, 2025.] 

“Personally, independent advocacy has made a big difference to me, it feels like it’s helped me a lot to express my feelings and get my point across about things I probably would never have opened up about. I think you should be able to have an advocate at any age as you can still struggle to express yourself when you are older, and you still need to have that person who can help you to tell people how you feel.” – Care Experienced person, 2023.
The ‘Guidance in relation to care experience’ is not intended to replace existing statutory definitions which apply to those who are care-experienced or affect their existing legal entitlements.’[footnoteRef:9] The policy intention is to ‘ensure that advocacy support is available at the right stage of a person’s care journey rather than focused exclusively on age’.[footnoteRef:10] However, leaving the specification of eligibility to future regulations risks the right to advocacy being limited to particular care processes or length of time in care. Advocacy might not be relationships-based or accessible to all. [9:  See the Bill's policy memorandum 2025, paragraph 78.]  [10:  This reflects the changes made in Section 1 of the Bill.] 

Section 4(a) of the Bill appears to limit the right if other advocacy services are available or depending on how long you’ve been in care for. [footnoteRef:11] This risks exacerbating the existing ‘cliff-edge’ Care Experienced people can face in terms of advocacy provision, where in many areas across Scotland services are already capped by age or care type. The choice of unmet need is with the local authority, and there is no publicly available data or reporting on how decisions about provision are made. For example, in some areas you are no longer eligible for advocacy when you turn 16, in others, unless you are currently going through a Children’s Hearing, you cannot access advocacy. These ‘cliff-edges’, often driven by cuts, damage relationships. We know that when Care Experienced people can rely on a consistent and trusted advocacy worker who understands their unique circumstances, they can build a strong, ongoing connection that enables better advocacy over time.[footnoteRef:12] We also know that the need for advocacy isn’t necessarily related to time spent in care, rather, the unique circumstances of that time, however long, spent in care.  [11:  See paragraph 21 of the Bill’s explanatory notes, 2025.]  [12:  This relationships-based principle must be contained within the regulations.] 

This part of the Bill could negatively impact the quality of advocacy provided. For example, there could be no choice of provider;[footnoteRef:13] advocacy services under the Social Security (Scotland) Act 2018 are not independent from local authorities; many other types of advocacy may have waiting lists or apply prioritisation criteria which doesn’t include care experience; many providers do not operate a relationships-based service; and the advocacy worker may not have a specialism in Care Experience which is an essential part of the relationships-based practice, especially at crisis points such as those relating to mental health. [13:  As is the basis of the Children’s Hearings Advocacy model, and best practice.] 

Younger children or young people with complex communication or additional support needs are often unable to access advocacy because the commissioner has directed the provider to prioritise children in other processes, such as child protection. This is a clear example of unmet need and demand outweighing supply. Non-instructed independent advocacy would ensure specialist support so that these rights are also upheld and views respected.[footnoteRef:14]  [14:  This is a well-established approach that ensures the person is treated as an individual with inherent worth and rights, not excluded due to perceived incapacity. For more information, please see the SIAA Non-Instructed Advocacy Guidance.] 
Potential amendment
Ensure eligibility for independent advocacy for all Care Experienced people regardless of their care type, length of time in care or communication needs.


Will there be a big cost to establishing this?
We want to ensure the Bill is implemented well after passing. We want to work with MSPs to ensure the financial memorandum sufficiently reflects the investment required for the legislation to be timely implemented in order to keep The Promise.
The Care Review’s Follow the Money Report found that ‘delivering the current 'care system' in Scotland costs around £942 million per annum (p3). The universal services which can be associated with Care Experienced people cost a further £198 million per annum. These bleak figures are surely reason enough to invest in independent advocacy as a form of prevention and early intervention to mitigate the strain on public services and more importantly, the human cost of rights abuses from escalating and happening in the first place.
A 2025 report by Social Finance UK reported that for every £1 spent on advocacy, £12 was saved by universal services for people with autism and learning disabilities. The financial benefit of this commitment will be felt across other public policy budgets such as health, housing, and justice. Indeed, The Independent Care Review made a strong case for investing upstream to get it right for every Care Experienced child and adult, at the economic benefit to other services.[footnoteRef:15]  [15:  The Promise, ‘The Money’, 2020, 19.] 

We regularly advocate for Care Experienced children and young people who are being denied their rights under existing legislation due to local authorities facing resourcing issues.[footnoteRef:16] We encourage decision-makers to ensure local authorities are fully supported to implement these changes so that the Promise is kept on an individual level for every Care Experienced person seeking support.  [16:  See Who Cares? Scotland, ‘2024 Advocacy Data and Impact’, Scottish Government, Staying Together And Connected: National Implementation Group final report, 2023  and CELCIS, Continuing Care: An exploration of implementation, 2022.] 

“Having someone to … generally help fight my corner was a lifeline for me and I am so grateful for the help from my advocate.” Care Experienced person, 2023.

[bookmark: _Hlk201734718]Aftercare and corporate parenting duties for ‘persons looked after before age 16’ (Sections 1 and 3)
We supported our Care Experienced member Jasmin Kasaya-Pilling to petition the Scottish Parliament on this issue from August 2022 to September 2024, receiving 533 signatures. We are therefore pleased to see measures in the Bill which address some of Jasmin’s calls.
Jasmin called on the Scottish Parliament to urge the Scottish Government to:
· [bookmark: _Hlk201698949]Extend aftercare provision in Scotland to ‘previously looked after’ young people who left care before their 16th birthday, on the basis of individual need;
· Extend continuing care throughout Care Experienced people’s lives, on the basis of individual need; and
· Ensure Care Experienced people are able to enjoy lifelong rights and achieve equality with non-Care Experienced people. This includes ensuring that UNCRC and the findings of the Promise are fully implemented in Scotland.
We welcome that the Bill commits action on the first call in Jasmin’s petition above, aimed at helping to keep The Promise (p118): ‘present definitions that operate do not ensure that those who leave care prior to their sixteenth birthday are able to access legal entitlements, even though they have been removed from their families by a decision of the State.’ It should bring about equal opportunities to access human rights in terms of housing, education, aftercare support, financial support and mental health support.
However, we are concerned that:
· Children will not be able to access justice if these provisions are breached, as they are currently drafted to amend the Children (Scotland) Act 1995. This places them outwith the scope of the UNCRC (Incorporation) (Scotland) Act 2024 under Section 6(2), as the UNCRC Act only applies to provisions in post-1999 legislation. To bring these provisions within scope of the UNCRC (Incorporation) (Scotland) Act 2024, the Bill should include new freestanding rights or duties within its own text, rather than amending pre-1999 legislation[footnoteRef:17]. This would ensure that the duties are subject to the UNCRC Act, meaning children and young people could challenge any breaches where necessary. This would be in line with the commitment from Scottish Government to take a maximalist approach to UNCRC incorporation. [17:  Please note this issue is also relevant for section 10 of the Bill which amends the Children (Scotland) Act 1995 to create a register of foster carers. ] 

· The right to aftercare would be weaker for ‘previously looked after’ young people who left care before their 16th birthday compared with those who are already eligible. Rather than the local authority having a statutory duty to provide aftercare, it would have discretion as to whether to provide aftercare or not. This falls short of meeting the obligation under Article 20 and 39 of the UNCRC to provide special protection and recovery services for children deprived of their family environment.”
· The onus would be on the young person to apply. This would add another potentially complex process to Care Experienced people’s lives and could be a procedural barrier to accessing this right. A rights-based approach would require a presumption in favour of provision, based on the child or young person’s best interests and evolving capacities (Article 3 and Article 5). The Bill should be amended to ensure a duty to assess and meet need, rather than placing the burden on young people to apply.
In line with Jasmin’s petition, the Bill could go further. The Promise further states that ‘Scotland’s parenting responsibilities are lifelong and holistic for the young people that Scotland has cared for’ and ‘Older Care Experienced people must have a right to access supportive, caring services for as long as they require them.’ 2 out of 3 Care Experienced adults had a negative experience when leaving care, and over 80% of Care Experienced adults want extra protection for their rights in law.[footnoteRef:18] [18:  Statistics from Who Cares? Scotland’s Summer of Participation, 2023. Please see our Lifelong Rights Campaign Report, 2023 for more evidence.] 

Without legislation, some Corporate Parents go further and extend their support and policies to Care Experienced adults above the age of 26, which we have celebrated and consider best practice. This has been particularly evident across the higher education sector where access to degree level study for Care Experienced people has been further widened with the introduction of minimum entry requirements, the Guaranteed Offer and the Care Experienced Student Bursary – all of which allow for equality of opportunity with no upper age limit being applied. However, this practice is patchy and the Bill should ensure consistency across Scotland for every Care Experienced individual accessing services.Potential amendments
· All provisions within the Bill must be brought into the scope of the UNCRC Act 2024.
· The Bill should create an equal right to aftercare for ‘persons looked after before age 16’.
· In order to realistically keep the Promise across Scotland by 2030, the Bill must extend the rights to apply for aftercare and Corporate Parenting duties to all Care Experienced people (see footnote 7) beyond the age of 26.



Guidance in relation to care experience (Section 5)
The introduction of a duty on Scottish Ministers to publish guidance in relation to ‘care experience’ is intended to reduce stigma. We welcome this as almost 50% of Care Experienced adults reported during our Lifelong Rights campaign that they feel stigmatised when receiving support.[footnoteRef:19]  [19:  See footnote 11.] 

Section 5 does not define care experience in statute so as not to exclude groups of people, despite the government’s consultation having resulted in support for a definition which is broad and inclusive.[footnoteRef:20] We also note that the guidance will not alter eligibility requirements to aftercare, replace statutory definitions which apply to those who are Care Experienced or affect their existing legal entitlements.[footnoteRef:21]  [20:  Who Cares? Scotland, Developing a Universal Definition of Care Experience Consultation Response, 2025]  [21:  See the Bill's policy memorandum 2025 paragraphs 28, 30, 78 and 79 here.] 

We are concerned that without a clear definition in primary legislation, eligibility requirements for aftercare, advocacy and other support will continue to be exclusive e.g. for people with experience of informal kinship care. 
We appreciate that this section requires public authorities to have regard to future guidance when exercising their functions in relation to Care Experienced people. This would be stronger if it was a ‘due regard’ duty, so public authorities could be subject to judicial review. Our learning from our education and engagement work with Corporate Parents tells us that we have come across challenges in ensuring all Corporate Parents act on their duties.[footnoteRef:22] As part of this challenge, we have found that there is a lack of consequence when duties are not being met, and therefore, it is difficult to create the changes needed to ensure Corporate Parenting and The Promise are fully implemented. A proactive procedural duty of due regard should take this into account. [22:  Under Part 9 of the Children and Young People Scotland Act 2014.] 

The guidance should also promote rights-based practice (in addition to ‘experiences and needs’ as set out in the Bill) in relation to Care Experienced people and the planning and provision of public services.
We are concerned that Subsection 5 could be interpreted as a limit on the responsibilities of local authorities to any Care Experienced person living in their area, as opposed to those who were ‘looked after’ by the local authority while a child. We believe that Care Experienced people should be able to choose to live, work or study in the area that is best for them, without compromising their rights to practical and emotional aftercare support from the team local to them. This must be clarified in the Bill to ensure consistency of application across local authorities. 
Local authorities must continue support for as long as required, on an individual basis over the age of 26. The Independent Care Review made a strong case for investing upstream to get it right for every Care Experienced child and adult, at the economic benefit to other services.[footnoteRef:23] [23:  See footnote 13 and our Housing Issue Paper, 2024.] 
Potential amendments
We want to work on amendments to the Bill to ensure eligibility, accessibility and accountability for advocacy and supports for all Care Experienced people regardless of their age, care type, length of time in care or geographical location.


Provision of Children’s Care Services (Chapter 2)
We welcome the measures around creating transparency around profit from residential care and not-for-profit principles of Independent Fostering Agencies. The Promise was clear that ‘Scotland must make sure that its most vulnerable children are not profited from’. We also welcome giving Scottish Ministers the power to create a register of foster carers due to the increased safeguarding and public protection measures it will bring.[footnoteRef:24]. [24:  See footnote 10 regarding compliance with the UNCRC (Incorporation) (Scotland) Act 2024 and Who Cares? Scotland Future of Foster Care Consultation Response, 2025.] 
Potential amendment
We further recommend that the register also record complaints and concerns made about a foster carer by a child, young person or other relevant person to help identify concerning patterns. 
As set out on page 7, all provisions within the Bill must be brought into the scope of the UNCRC Act 2024.



 Children’s Hearings (Chapter 3)
We welcome the following changes in this Chapter which reflect our calls in our Children’s Hearings System Redesign consultation response (2024):
· Powers to exclude relevant persons and remove relevant person status (Section 15 and 16).
· The changes regarding extended duration on interim Compulsory Supervision Orders (ICSOs) (Section 19).
· Post-referral discussion option with the Reporter (Section 21).
Below we provide some initial comments on the following sections:
Single panel member decisions (Section 11)
We support single panel members being able to take procedural decisions to improve the efficiency of the Children’s Hearings System (CHS). However, we oppose a single panel member taking any substantive decisions in a young person’s life.[footnoteRef:25] We are concerned that the provision in subsection 13 for single panel members to be able to make or extend ICSOs may affect a child’s right to a fair trial under Article 6 ECHR and Article 40 UNCRC.[footnoteRef:26] ICSOs can have serious consequences on a young person’s life. An opt-out right to independent legal advice and advocacy must be available to ensure additional safeguards which support the child or young person’s views to be heard if an ICSO is to be made or extended. [25:  Who Cares? Scotland, Redesign of the Children’s Hearings System Redesign Consultation Response, 2024, 36-37.]  [26:  See paragraphs 58-60 of the Bill’s explanatory notes, 2025.] 
Potential amendment
We recommend that Section 11(13) is removed or amended so the making or extending of an ICSO is always subject to a hearing of three members of the Children’s Panel. We also recommend an opt-out system of referral for independent legal advice and advocacy.

Child’s attendance at children’s hearings and hearings before sheriff (Section 13)
We welcome to removal of the existing obligation on a child to attend their hearing and the enhanced offers referenced to ensure that the child’s voice is not lost from the process.
However, as recommended in the Hearings for Children report 2023, we still believe that there should be a presumption that the child will attend unless they express otherwise. We disagree that this ‘would replicate the current approach of an obligation which can be disregarded in some circumstances’,[footnoteRef:27] as a presumption makes it clearer to the child, parents and carers that there are options in the process to ensure the child’s views are always checked and respected.[footnoteRef:28] Removing the obligation without adding a presumption could have the unintended consequence of the child not accessing their right to attend such hearings and proceedings.[footnoteRef:29] [27:  See paragraph 176 of the Bill’s policy memorandum, 2025.]  [28:  Who Cares? Scotland, Redesign of the Children’s Hearings System Consultation Response, 2025, 12.]  [29:  See Part 10 of the Children’s Hearings (Scotland) Act 2011, sections 78(1)(a) and 103(4)).] 

We are very concerned by subsections (2) and (10) that “there will be some situations where the child must attend, regardless of their preferences.”[footnoteRef:30] As independent advocacy workers, we would strongly encourage a young person at risk of deprivation of liberty to attend their hearing to instruct their lawyer and share their views. We would explain to them the potentially huge consequences of not attending. Nevertheless, young people who do not want to attend their hearing are generally making this choice due to the level of emotional distress and trauma they feel it would cause, and their Article 12 UNCRC right to respect for views must be respected. Forcing a child to attend risks further trauma and infringes on their rights. [30:  See paragraph 172 of the Bill’s policy memorandum, 2025: These situations are ‘where the grounds of referral relate to the child’s conduct which has brought them into conflict with the law, and the consequences for the child may include long-term disclosure of criminal offences, or restriction or deprivation of liberty, the hearing may well consider that the child’s attendance is essential to uphold their right to a fair hearing or to assist the hearing in making its decision.’] 

For a young person who is very clear that they do not want to attend, this would only be possible by involving the police to forcibly remove them from their home. While we appreciate the need to balance rights in this context, bringing a child in handcuffs to their hearing is at complete odds with the spirit of the redesigned CHS to be child-friendly and trauma-informed. This would significantly hinder them from being able to engage in the process and damage their trust in the system and professionals around them. Instead, the CHS should focus on supporting participation and Article 12 with creative measures, such as independent advocacy and remote attendance. Potential amendments
There should be a presumption that the child will attend unless they express otherwise. 
We call for the obligation to attend a hearing to be removed for all children.

Role of Principal Reporter and grounds hearing (Section 14)
In subsection 5, where the Principal Reporter prepares a statement of grounds for a child, there should be an opt-out system of referral for independent legal advice and advocacy at that stage. They should be looking for the most appropriate way for a child to communicate their views and independent advocacy can support the child before they have to make complex legal decisions about the grounds. 
This should include non-instructed advocacy, especially given the revision where the Principal Reporter doesn’t have to engage with the child and family on the grounds and whether they agree with them and the supporting facts, and the child’s participation in the hearing.[footnoteRef:31]  [31:  To the Children’s Hearings (Scotland) Act 2011 Section 69A (8). This is where it would be ‘inappropriate or ineffectual to do so (taking account, for example, of the child’s age and maturity)’, or ‘if the Principal Reporter already has sufficient information, based on previous engagement (or attempts to engage) with the child’.] 

Non-instructed independent advocacy would ensure that in situations where the child has complex communication or additional support needs, or is younger, they would have specialist support to ensure that their rights are upheld and any communicated views are respected. [footnoteRef:32] [32:  For more information, please see the SIAA Non-Instructed Advocacy Guidance.] 

We are also concerned that in cases where there is no clear agreement of the grounds, in particular offence grounds, a hearing with a single chairing member can resolve any disputed elements of the grounds. Section 89C (3) and (4) allow the grounds hearing to be satisfied if the child does not accept all of the supporting facts in relation to a ground but ‘the child accepts sufficient of the supporting facts to support the conclusion that the ground applies’. This reiterates the importance of opt-out independent advocacy as an additional safeguard to support the child to have their views heard in this complex legal process with a potential lifelong impact.Potential amendments
Section 14 must include an opt-out system of referral for independent legal advice and advocacy, including non-instructed advocacy.

Tests for referral to Principal Reporter and making of compulsory supervision order or interim compulsory supervision order (Section 17)
We welcome the addition of ‘support’ to modernise the language of the statutory referral criteria regarding ‘protection, guidance, treatment or control’. However, we are disappointed not to see the removal of ‘treatment’ and ‘control’, as recommended in the Hearings for Children report 2023. The criteria must be wholly reframed to avoid young people feeling as though something scary will be done to them, and instead prioritise their nurture, protection and support. The language being aimed at legal professionals is not a reason to keep it, rather, a reason to change it as language influences culture which impacts practice and decision-making.
We agree that ‘skilful explanation, interpretation and confirmation of children’s understanding will always be required’ when communicating legal and complex processes to children.[footnoteRef:33] However, this does not happen often enough in practice and should not only be the case for children who have the support of an advocacy worker – it should be the job of all professionals in the process to communicate in this way. [33:  See paragraphs 214 and 215 of the Bill’s policy memorandum, 2025.] 

Child-friendly language and developmentally appropriate two-way communication should confirm understanding, where the child can explain their understanding in their own words or through other creative means. At this conversation, the role of advocacy can also be explained and offered to a child to support with the child’s understanding and agency. This is particularly important for children who are subject to offence grounds, given the potentially lifelong nature agreeing to these can have.Potential amendments
The statutory referral criteria must be wholly reframed to remove the words ‘treatment and control’ and replace them with ‘nurture and support’. At this point, the role of independent advocacy must be explained and offered to the child.



Information about referral, availability of children’s advocacy services etc. (Section 18)
Having previously called for the right to independent advocacy at the earliest possible opportunity to be written into legislation;[footnoteRef:34] we celebrate the new duties to provide a child with information about the referral and children's hearings process, as well as the availability of children’s advocacy services and the new requirement to share information with an advocacy worker regarding when and where a child’s hearing is to take place.[footnoteRef:35] [34:  Who Cares? Scotland, Redesign of the Children’s Hearings System Consultation Response, 2025,]  [35:  See paragraph 227 of the Bill’s policy memorandum, 2025.] 

However, the Bill doesn’t include an opt-out system of referral for advocacy like the English model because of ‘the extent of existing presenting demand for children’s advocacy at around 20% of hearings in the year to November 2024’.[footnoteRef:36] As CHS advocacy is currently only funded by Scottish Government for 10% of hearings, we believe this is an incorrect assumption that there is no surplus demand. We know that when explained by an advocacy worker, 98% of eligible referrals accept the offer of independent advocacy. A recent Research Scotland independent evaluation report (2024) of the Children’s Hearings System Advocacy Scheme backs up the issue of demand outweighing supply.   [36:  See paragraph 223 of the Bill’s policy memorandum, 2025.] 

Therefore, this section must be strengthened by ensuring an opt-out system of referral for independent advocacy. This should ensure a proportionately sufficient level of independent advocacy provision, in order to ensure all children and young people can access this support at the point of need. These supports must be available across all local authorities, ensuring that young people in rural areas have the same opportunities as those in more connected locations. Potential amendment
Section 18 must include an opt-out system of referral for independent advocacy.


Children’s Services Planning (Chapter 3)
We welcome the extension of statutory responsibility to Integration Joint Boards (IJBs) regarding the development of Children’s Services Plans. IJBs are Corporate Parents and will have a beneficial role to play in promoting the health and wellbeing of Care Experienced people in their area. 

Additional information
Our Action on Advocacy Campaign has been publicly supported by the Scottish Coalition of Care Providers, Health and Social Care Alliance, MCR Pathways, LGBTI Scotland and the Equality Network. Our Campaign Partners Group also includes Scottish Youth Parliament, Together (Scottish Alliance for Children’s Rights), Scottish Through Care and Aftercare Forum, Barnardos and the Poverty Alliance.
To discuss the contents of this briefing, please contact the Policy & Public Affairs team at policy@whocaresscotland.org.
www.whocaresscotland.org	                                 Stage 1, June 2025
	1
Whocaresscotland.org
Who Cares? Scotland | Scottish Charity No. SCO26076


image1.jpg
ACTION ON

Q;.‘ B |1t's time




image2.png
zzzzzzzzzzzyizzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzyzzzzzzzzzzzzzz4




image3.png
Children (Care, Care Experience and ‘ﬁ ACTION ON

Services Planning) (Scotland) Bill “. -
MSP Briefing "y ADVOCACY





